THE SUDAN LEGAL SYSTEM

The current legal system in the Sudan can only be appraised in its historical political context. Until the end of the first quarter of the 19th century the Northern part of country was largely divided into several small geographic units which came to be governed by different rulers which purported to apply principles of Islamic Sharia. The South was ruled by a tribal system based on customary law and tradition administered by chiefs and tribal elders.
The country first came under one unified system of government in 1821 when it was invaded by the Turco-Egyptian rulers in search of expansion of their domain to exploit the natural resources of the country and forcibly to take its men as slaves for recruitment in the Egyptian army and public service. The corrupt and oppressive nature of the Turkish rule led to the religiously motivated uprising known as the Madhdiga, named after its leader, El Mahdi, which adopted armed resistance throughout the country.  The Turkish rule was defeated and the Mahdist State established in 1885. The new regime, which ruled the country for the following 14 years, applied a strict Islamic system of law based on the Mahdi’s interpretation of Islamic Sharia, applied ruthlessly, in the absence of any other system.
In 1898, however, a joint British Egyptian army re-conquered  the country establishing the Anglo-Egyptian Sudan, known as the Condominium. For the next half century the country was virtually under British rule. They introduced the criminal law and criminal procedure code from the ones then applicable in India. They introduced a separate system of law and courts for Islamic Sharia for all matters of personal status, administered by Egyptian (and gradually Sudanese) judges trained on Islamic law.

In the civil law the British adopted many of the statutory law the applicable in English law to be applied by English judges and gradually, by Sudanese English trained lawyers. The Civil Justice Ordinance specifically stated that where no provision governing a certain situation is found in existing legislation, judges should apply the principles of “Justice, equity and good conscience.” As the serving judges were either British or British trained Sudanese the principles of justice equity and good conscience came to be largely interpreted in the light of the then existing English statutory and case law. This was not without protests now and then from patriotic politicians and lawyers educated under the civil law applied in Egypt and other Arab countries, calling for riddance of colonial laws and the adoption of nationalist Arabic Islamic laws.

Such efforts were, however,  without success until 1974 when a major effort was made for codifying many common law principles included in judicial precedents, together with collecting all previous statutes including the Penal Code and Code of Criminal Procedure in some eleven volumes.

But, alas, what seemed to have crystallized in what may have been called “the Sudan Civil Code” was, due to overwhelming political pressure brought to an end less than 10 years later. In 1983 the then President of the country, having lost all popular political support, decided to curb all kinds of opposition by touching on a very sensitive vein, the declaration of an Islamic State and the application of the principles of Sharia. Most of pre-existing substantive common law legislation was abolished and replaced by the current Civil Transactions Act, 1984 which purports to deal with several aspects of civil litigation, while retaining a few of existing common law principles as, for example, the Companies Act of 1925. In cases where no specific provision is found, judges have to follow principles of Sharia as stated in the Quran, Prophet Mohammed’s sayings and deeds and opinions of religious scholars. Failing that,  and according to the Sources of Judgments Act, 1983, they have to adopt their own interpretation, provided it is not inconsistent with the principles of Sharia.

This has left a lot of room for criticism about the uncertainty of the law, which is now in some sort of flux, a hybrid system between the continental civil law and the common law systems as embodied in the Civil Transactions Act, the old enactments that have not been changed, the principles of Islamic Sharia and whatever interpretations judges see fit to apply on a case by case basis. The need for reform can hardly be overemphasized. Having described the legal system, a few words would seem to be warranted to describe the relationship between the System and how the citizens (or the litigants) interact with it.

On the level of application of criminal law and procedure, it is important to note that illiteracy is very high and the average citizen is hardly aware of his constitutional rights. Although the Code of Criminal Procedure describes fully the powers of the police, the prosecution and the magistrates in relation to arrest, detention, investigation treatment, bail, trial and appeal….etc. the average citizen’s ignorance of the law leaves a lot to be desired in realizing criminal justice. Very few persons can afford a lawyer. Legal aid is in  theory available to persons accused of crime provided both by the Ministry of Justice, the Court or the Bar Association. In effect, however, this is hardly available except in serious cases punishable with death or life imprisonment. Courts vary between minor first instance criminal courts to more senior common courts, Courts of Appeal and ultimately the High Court with appellate jurisdiction and powers of cassation

There is an active Bar Association of approximately more than 15,000 advocates across the country. Following graduation would be advocates have to pass a Bar Examination and spend at least one year training in an office of a senior advocate office. Following that, they could then own licensed offices and can appear before all courts in the land.

Apart from litigation, clients who need to enter in business to invest in the country, own property and obtain concessions would be advised to use the services of a lawyer to facilitate their legal status in the country.

The situation is not different in civil litigation where plaintiffs and defendants can conduct their cases in person or through an advocate of their choice if they can afford one. This is not the case in the majority of cases where litigants have to present their own cases.

Sudan has a Constitutional Court, separate from the Judiciary. That Court is empowered to look into the constitutionality of all laws adopted by the legislature and to decide on cases where persons allege that their rights have been violated in contravention of the guarantees provided for in the Constitution.

(A)  THE JUDICIARY
The British rule left a two-tier main court system: the Mohammedan Law Courts dealing with Islamic personal law matters such as marriage, divorce, inheritance, children, trusts … etc., and civil law courts dealing with all other criminal and civil law litigation. The former courts were administered by Egyptian and a gradually growing number of newly recruited Sudanese judges trained on Sharia law. Civil law was administered by British judges, eventually replaced by Sudanese lawyers sent for study in England and,  slowly, graduating from the newly established Faculty of Law at the University of Khartoum, and Egyptian universities. By the time of independence the two systems were almost fully staffed by Sudanese lawyers.

This state of affairs continued until 1973 when the then Government decided to merge all the court systems into a unified system i.e. judges have henceforth entertained suits and claims, regardless of whether the issues were based on Sharia, civil or criminal  law. In essence, regardless of their qualifications or expertise in the relevant applicable law. This has become worse by the frequent changes in the Sudanese law itself, which made it a complex mosaic of laws including principles from Islamic, common law and civil law systems. The confusion has become more confounded when the present regime took over political power by overthrowing the democratically elected parliamentary government in  the military coup d’etat on 30th June, 1989. The new regime, led by a fundamentalist Islamic party (now the NCP) promptly declared that one of its prime targets was to apply the Islamic laws of Sharia. As such, one of its first actions was to “purge” the Judiciary by getting rid of all judges who were considered unsuitable or incapable of pursuing the new ideology. In effect, the reason behind the decision was to remove all elements in government who were considered to be politically unsupportive of the regime, as the purge covered thousands army and police officers, civil servants, academicians, diplomats, heads of public organizations .. etc. More than 300 judges from the High Court down were dismissed from service by receiving a few lines letter from the Chief Justice stating that their judicial services were immediately terminated “in the public interest” as of the date of  the said letter.

Most of those dismissed were trained and worked according to either the common and civil law traditions. In their places were recruited persons mostly educated in Sharia law with little or no knowledge of the other systems upon which the bulk of the applicable law was based. Nor are these persons conversant with the languages (mostly English) in which many of those laws are written or sourced. More significantly, judges who are appointed to administer justice on grounds of allegiance to the regime in power, rather than for credentials and neutrality, are hardly ever, anywhere, expected to serve the ends of justice and ensure its prevalence among their fellow citizens.

As a consequence, the average citizen has all but lost faith in the administration of justice. Courts are housed in small rooms crowded with advocates and litigants, waiting their turn in untidy halls, to be called by untidy court officers,  to stand before judges, not dressed in the appropriate judicial appearance, who may be ending their breakfast or tea or answering their mobile phones, to hear a ruling of adjournment of the hearing for another few weeks or months for the most trivial of reasons. Civil cases spend years in courts between first instance, appeals and revisions by the Courts of  Appeal and the Supreme Court. On many occasions conflicting decisions are given by different  levels of courts on the same or similar facts. Decisions of the Supreme Court on revision become final and binding even if they are contradictory!

The sum result of all this is that it could be said that the administration of justice is neither done nor seen to be done. The whole system of judicial appointments, promotion, discipline and working procedures requires to be reviewed and overhauled.

This relates very closely to the question of principles of independence of the judiciary. In all previous judicial regimes the law provided for the establishment of a High Judicial Council composed of the Chief Justice, as Chairman, several High Court Judges and 3 other members ex-officio: usually the Minister of Justice, the President of the Bar Association and the Deam of gthe Faculty of Law of the University of Khartoum.

Under the CPA and NIC provision is made for the establishment of a National Judicial Service Commission (NJSC), ostensibly to perform the tasks of the previous High Judicial Council. According to Article 129 of the NIC, the President of the Republic, in consultation with the Presidency, shall establish the NJSC to be in charge of the overall administration of the national judiciary. Its constitution and powers shall be defined by law. The NJSC Act of 2006 provided for the constitution of the NJSC of 15 persons: the C.J., his two Deputies, the Chairperson of the Legislative Committee of the National Council (the parliament), the Chairperson of the Legislative Committee of the Council of States (the Senate), the Minister of Justice, the Minister of Finance, the Chairperson of the Legal Committee of the South Sudan Assembly (Parliament) the President of the Southern Sudan Supreme Court, the person responsible for the Legal Affairs of the Government of Southern Sudan (Minister) the Dean of the Faculty of Law of the University of Khartoum, 2 representatives of the Bar Association and 3 persons of experience appointed by the President.

It would seem from the above that the new NJSC membership marks a clear departure from the previous High Judicial Council. Two significant points have to be made: (ii) the NJSC has 3 members of the legislative organs of the Central and Southern Bodies, (ii) it has 3 Ministers representing the Executive arms of Government and only 4 judges. The second point is that all these members are, respectively, members of the two major ruling political parties, the NCP and the SPLM.

This, together with the fact that the CJ and his two Deputies are political appointees, leave little room to argue that the NJSC is an independent  body to be entrusted  with the whole system of  administration of justice, including recommendations and or decision on the budget, the policy of the Judiciary, recruitment, promotion, transfer and dismissal of judges, among other powers related to the Judiciary. 

The Criminal Court Structure    

The structure of the criminal courts is regulated by Section 6 of the Code of Criminal Procedure, 1991 (CCP).  It is constituted of:

· The Supreme Court

· The Court of Appeal

· General Criminal Court

· District Criminal Court of First Instance

· Criminal Court of Second Instance

· Criminal Court of Third Instance

· Popular (Town or Rural) Court

· Any special Criminal Court established by the C.J. in accordance with the Judiciary Act, 1986 or under any other law.

The CCP determines the jurisdiction and powers of all the trial courts, except the Special Courts. Under Section 10 of the Judiciary Act, 1986 the C.J. is empowered to establish any court and determine its constitution and powers. This power, it is submitted, is unconstitutional . The Special Courts have under Section 14 of the CCP the powers given to them by law or the order establishing them. Lawyers, and citizens alike, must at all times be aware of the type of Courts before which criminal trials are held, the powers of these courts and the procedures to be followed by them. The requirements of fair trial, including trial before national courts, are clearly defined in Article 14 of the International Covenant of Civil and Political Rights, to which Sudan is a party, and are now confirmed by Article 34 of the NIC. Special courts could and have been used by the present and former military regimes, especially against persons accused of political opposition or activities.

Punishments:   

Under Chapter IV of the Sudan Penal Code (SPC) of 1991 punishments which may be passed by the criminal court include:

· The Death Penalty

· Qisas (retribution)

· Imprisonment and deportation.

· Fine

· Flogging

· Confiscation or Destruction of exhibits.

· Closure of places

Until 1983, punishments under the SPC were confined to the death penalty, imprisonment, flogging, fine and forfeiture of property. In September of that year, the military regime declared its intention to apply the penal rules of Islamic Sharia (Huddud) which were then introduced (the September laws). In the months following that declaration, the rules of huddud were ruthlessly applied by Special Courts throughout the Northern part of the country, especially amputation of the left hand for theft, cross-amputation for robbery and flogging for drinking or dealing in alcohol. In one case the death penalty was executed for apostasy (though not a crime under the SPC at the time) and in another case death and crucifiction for waging war against the nation (harba). Ironically, except in some cases of murder, the punishment of Qisas (retribution) does seem to have ever been applied.

When that military regime was changed by a popular uprising in 1985, there was a general sentiment that the September laws be abolished. But the Islamist movement managed to mount such a strong pressure on the new parliamentary government, raising the generally emotive banner of Islam that the democratic Government failed to resolve the matter, except for an undeclared moratorium on amputation, cross amputation and crucifiction, until the Islamists took over power in the military coup d’etat of 30th June, 1989. The new regime emphasized its commitment to the application of  Sharia as the basis for the law of the land. In 1991 the new SPC and CCP were adopted emphasizing the provisions relating to huddud and qisas punishments.

Ironically, except in cases of the death penalty, where diya (blood money) is not accepted by the Next  of Kin of the deceased , qisas is in abeyance and is hardly ever resorted to. Similarly, in huddud, except in flogging (which is regularly applied in alcohol consumption and possession and a host of other offences) the moratorium on imputation, cross amputation, stoning to death and crucifiction, seems to continue although this is never formally declared as a policy. 

The reasons for this may be political under a regime which continues to declare its commitment to the application of Sharia. However, this inconsistency between the specific provisions of the law and the unwillingness,  inability or failure to apply it, for whatever reasons, makes a mockery of the law which is made to be applied and executed, and not to be used as a slogan for political expediency.

It is true that the said penalties do not apply to South Sudan whose population is predominantly non-Moslem. It is also true that many non-Moslem  Sudanese are scattered living permanently in different parts of the country. This issue has been raised before, during and after the peace negotiations aimed at ending the armed conflict in the South. The result has been the continued exemption of South Sudan from application of Sharia and a compromise solution emphasizing the application of Sharia Law to the National Capital (Khartoum State) while exempting non-Moslems from being subjected to it. In effect, discrimination between citizens, in the same locality, on the basis of religion, in conflict with the provisions of the NIC and of the International Bill of Rights to which Sudan is a party. Another derogation from the NIC and the International Bill of Rights, is that non-Moslems living in all the Northern States, other than Khartoum State, will be subjected to the laws of Sharia.

In relation to all the foregoing, the question arises whether these contradictions should be allowed to continue i.e. whether there should be discrimination between citizens based on religion. 

The most plausible explanation to this lies in the fact that recently developed principles of human rights and modern philosophies relating to penology and the efficacy of punishments have rendered obsolete physical punishments based on retribution, rather than on rehabilitation and reform of the individual convict. All Islamic and Arab countries, except perhaps for one, have revised their penal laws in a way that would avoid or mitigate the harshness of the punishment and rendering the convicted individual, if left to live, a parasite or vegetable. It is perhaps these considerations, and the fact the wider world community considers those punishments are in violation of the principles of international human rights, which prompted most Islamic countries to adapt new concepts of interpretation of Sharia principles to make them compatible with the needs of modern times and the developing notions of penology. There is no reason why Sudan could not do the same??                  

(B) THE CONSTITUTIONAL COURT

Prior to 1998, the legal system in the Sudan did not provide for a separate constitutional court. Cases involving constitutional issues, such as human rights or the constitutionality of  legislation, were referred to a special Circuit of the Supreme Court composed of a number of judges of that court, nominated by the Chief Justice, especially for disposing of such cases on an adhoc basis.

In 1998 a new Constitution was adopted which included a whole Chapter on fundamental human rights and freedoms. Article 105 of that Constitution provided for the establishment of an “Independent Constitutional Court” whose President and members were appointed by the President of the Republic. Paragraph (2) of Article 105 provided.

“The Constitutional Court shall be the custodian of the Constitution, and shall have the jurisdiction to consider and adjudge any matter relating to the following:

(a) interpreting constitutional and legal provisions submitted by the President of the Republic, the National Assembly, half the number of Governors or half the States’ Assembles;

(b) claims by the aggrieved for the protection of freedoms;

(c) claims of conflict competence between Federal and State organs;

(d) Any other matter referred thereto by virtue of the Constitution or the law.”

Paragraph (3) of the same Article provided that the law shall determine the number, emoluments of the judges and the procedure of the court.

The law referred to, the Constitutional Court Act, 1998, was adopted shortly thereafter.

Apart from the organizational matters and rules of procedure, the Act dealt with the jurisdiction and powers of the Court. It enabled it to look into and decide on:

(a) interpretation of any constitutional or legal texts referred to it by the President of the Republic, the National Assembly, half the number of Governors or half the members of the Council of States.

(b) claims by any person whose rights or freedoms have been violated challenging a law;

(c) claims of conflict of jurisdiction between Federal and State authorities in violation of the Federal Constitutional system.

(d) Taking criminal procedural action against the President of the Republic or the Governors in accordance with the Constitution and the law;

(e) Claims by person against actions of the President of the Republic, the Cabinet, Federal Ministers, Governors or State Ministers in violation of the Federal constitutional system or the constitutional fundamental freedoms, principles or rights, after having exhausted all other remedial action before the Executive Organizations.

(f) Review of judicial procedures, orders and judgments to ensure their computability with the Constitution.

Article 12 dealt with the powers of the Court enabling it: (a) to exercise all powers of review and decision to repeal any law or act contrary to the Constitution and restoration of the rights or compensation of the party aggrieved; and (b) to make an order to any organ to present any papers before it for review by the Court to ensure its constitutional propriety.

The following jurisprudence established by judicial precedents established by the Constitutional Court led to a serious legal controversy over the jurisdiction and powers of the Court. The issue resulted from the Courts’ interpretation of Article 11 (f) of its Act giving it power over” judicial procedures, orders and judgments to ensure their compliance with the Constitution”. This, in essence, gave the Court jurisdiction over all cases determined “finally” at the highest level of the ordinary Judiciary i.e. the Supreme Court. Litigants found no shortage of advocates to take their cases to the Constitutional Court, which had no hesitance in entertaining that super mandate. The Court was thus inundated with applications to review issues of criminal, civil, commercial and Sharia Supreme Court decisions alleged to be inconsistent with the Constitution, or involving an infringement of the litigant’s fundamental rights. The Supreme Court took exception to this and formally petitioned the President that they considered the ongoing process as, in effect, making the Constitutional Court a further appellate organ reviewing decisions of the highest judicial authority, the Supreme Court. There was no love lost between the two courts. Trial lawyers were themselves split between support for one court or the other.

In the end, the Supreme Court won the battle. The 1998 Act was amended repealing Article 11 altogether. The controversy remained, however, whether the Constitutional Court could still review decisions of the Supreme Court under Article 12 giving it a general power of review and decision on all actions it considers contrary to the Constitution.

Not long thereafter, however, the CPA was concluded. It purports to have a real effect on Sudan’s transition to democracy under the rule of law and respect for human rights.

Article 2.11.2.1 of the CPA provides for the establishment of the Constitutional Court. Article 2.11.3.2 states:


“The Constitutional Court shall :

(i) Be independent from the Judiciary and any other courts in the country. It shall be headed by the President of the Constitutional Court, duly appointed by the President with the consent of the First Vice President, and shall be answerable to the Presidency;

(ii) Uphold the Interim National, Southern Sudan, and State Constitutions, and its composition shall be representatives;

(iii) Have original jurisdiction to decide disputes that arise under the National Interim Constitution and the Constitutions of Northern States at the instance of individuals, judicial entities or of government;

(iv) Adjudicate on the constitutionality of laws and set aside or strike down laws or provisions of laws that do not comply with the National, Southern Sudan, or the relevant State Constitutions;

(v) Have appellate jurisdiction on appeals against the decisions of Southern Sudan Supreme Court on the Constitution of Southern Sudan and the Constitutions of Southern Sudan States;

(vi) Adjudicate on constitutional disputes between organs and levels of government, with respect to areas of exclusive or concurrent competencies;

(vii) Protect human rights and fundamental freedoms;

(viii) Have criminal jurisdiction over the President, the two Vice Presidents of the Republic, the two Speakers of the National Legislature, and the Justices of the National and Southern Sudan Supreme Courts.

It is hoped that the door will now be closed and the Constitutional Court will in future restrict itself to ensure constitutionality of legislation, protection of human rights and freedoms and other constitutional issues referred to it by law.

El Karib & Medani

       Advocates

                                                                                            Khartoum, November, 2008     
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